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Overview

= What is Lease-Leaseback (LLB)?
= How does the LLB project delivery method work?
= Legal and legislative developments affecting LLB

= How does LLB compare to other project delivery
methods?

= Additional considerations
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What is Lease-Leaseback?

Site Lease

= District “leases” property to Builder (lease unimproved property)

— Site Lease / N

= Builder constructs tenant
Improvements to the property

District Builder

= Builder “leases back” the
completed improvements to the

District
— Facilities Lease

Facilities Lease
(leaseback property improvements)
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What is Lease-Leaseback: the Agreements

Site Lease = Site Lease:

(lease unimproved property)

- Terminates when Facilities Lease
/ N terminates
= Facilities Lease:

— May include preconstruction
District services

— District occupies completed
facility and Builder leases the
facility back to the District

w (financing component)
— Once the final lease payment has

Facilities Lease been made, the lease Is
(leaseback property improvements) terminated
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How Lease-Leaseback Works: Builder Procurement

17+ calendar

10 busi d
F - usiness days

~1 month before
award ~1 week after award

2+ calendar days

before opening

1+ month before opening
proposals

opening el SEIE PIOPse] District opens Execute Facilities
proposals deadline sealed proposals, Lease and Site Lease;
Prepare Best V_alut_a Publish nofi ¢ Deadline for evaluates per best collect insurance and
dures and guidelines. ublish notice o d i
proce g oED i proposers an Resolve appeals value, negotiates bonds.
—— (Ier and MEP to submit of prequal contract. optional — file
Board adopts Best Value pap prequal ratinas validation action
procedures and guidelines. trade paper. materials. ik

~ \ / )

PCC § 20111.6, annually or quarterly

Builder and MEP Prequalification
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21+ calendar 10+ calendar days before o T e
days before proposal deadline .
opening — : Deadline for award
proposals Publish final RFP notice. Igcrageézglc;f District awards Builder
P REP P ' contract based on competitively bids
repare <. 5 business days before Best Value. subs as
opening proposals necessary.
- Prequal deadlines for
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How Lease-Leaseback Works: Project Timeline

DSA
Approves
District begins Plans
Project; retains Construction Lease expires/
Architect Starts Builder transfers

owner makes title to District

tenant improvement payments

Lol

Builder and MEP Prequalification
PCC § 20111.6, annually or quarterly

Construction
A
Architect Design T
District enters Builder provides GMP Finalized Construction
into leases with technical assistance to (if lump sum not used) completion
Builder Architect
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Legal Developments: Davis v. Fresno USD

= Plaintiff Stephen Davis, a taxpayer, challenged a lease-leaseback
agreement between Harris Construction and the Fresno Unified
School District for the construction of a $36.7 million middle

school

= Results:
1. District must occupy the completed facility for a period of time
before final payment
2. Lease agreement must include financing component
3. Consultants providing pre-construction services are subject to
conflict of interest statutes
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Legislative Developments: New Legislation

= AB 2316 addresses some Davis concerns:
— Requires competitive selection and advertising (as outlined above)

— Allows for preconstruction services to be included in contract,
eliminating conflict of interest concerns

= SB 693 clarifies Skilled and Trained Workforce requirements
— Allows Builder to “cure” violations

— Sets back apprenticeship program graduation requirements and
reduces requirement for new apprenticeship programs

— Clarifies exception for Builders (and subcontractors) that agree to
be bound by Project Labor Agreements
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Addressing Remaining Davis Requisites

= Occupancy and financing are covered In the Lease
Agreements

= Optional: Validation action

— Lease Agreements self-validate as a matter of law 60 days
after Board approval of the Contract
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LLB Advantages (compared with Design-Bid-Build)

= Best Value selection

= Cost control
— If “fee for services” instead of lump sum

= Schedule control

= Generally, less contentious relationship with Builder
— Easier administration for District
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LLB Challenges (compared with Design-Bid-Build)

= Meeting Skilled and Trained Workforce Requirements
required for LLB

= Higher Upfront Costs (GMP may start out higher than low bid)

= Potential for more legal challenges
— might be lessened by recent legislation
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Projects Most Suited to LLB

= \When experience is more important than lowest upfront cost

— Difference in LLB GMP may be offset by avoiding costs and claims
commonly associated with traditional design-bid-build projects

— Builder’s familiarity with the site can increase efficiency

= When the scheduled date for occupancy is critical

= When cost control, once the price Is set, is critical

= When a less adversarial structure is preferred

DANNIS WOLIVER KELLEY 12 www.DWKesqg.com

tttttttttttttt



Projects Less Suited to LLB

= WWhen lowest cost iIs the critical factor

= Where there is not a large premium on schedule and
predictability

= When potential conflicts of low bid contracting are not a
deterrent (i.e., little history of conflict with contractors in
bidding pool)

= Where time Is available to do a good prequalification process
to create an acceptable bidding pool
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Thank You!

Mark W. Kelley Deidree Y.M.K. Sakai
mkelley@DWKesg.com dsakai@DWKesq.com
415-543-4111 415-543-4111
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